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I. Introduction 7 

 It is slow going, but I think we have now confirmed that urban stormwater is 8 

contaminated, the ground is not a “magic” filter that removes all contamination and never gets 9 

dirty, and PFAS “forever chemicals” are dangerous to human health and travel well in 10 

groundwater. Staff has even corrected testimony, and admitted that some of the Deer Creek 11 

wellhead protection area is in the Edmonds-Way basin.    12 

Are we there yet? No. Since Edmonds does not require downstream quantitative analysis, 13 

or have any codes protecting the wellhead protection area, significant adverse environmental 14 

impacts are guaranteed. 15 

   16 

II. Chuckanut Case/Spokane County Case/Baseline Argument 17 

 I consider this to be a topic on which additional briefing was invited. I also consider this a 18 

dangerous opportunity for the hearing examiner to make some very bad law.  19 

 20 

A. Chuckanut Case 21 

 22 

1. The first quote 23 
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The first quote the City provided at the hearing from the Chuckanut case1, at index 1571 1 

of the CC transcript of the February 3 hearing, is not the holding of the Chuckanut case. We 2 

can’t even consider it reliable dicta or current law, since the case cited in Chuckanut in support 3 

of the quote does not stand for the proposition that the Chuckanut court stated.  4 

 The case cited by Chuckanut in support of the misstatement is, however, quite helpful to 5 

my case, so I will continue this discussion. The Chuckanut opinion cites for authority, in footnote 6 

16, ASARCO Inc v. Air Quality Coalition, 92 Wn.2d 685, 706, 601 P.2d 501 (1979). On page 7 

706 of ASARCO, we have:  8 

“The proposed action in those cases changed neither the actual current 9 
Uses to which the land was put, nor the impact of continued use on the 10 
surrounding environment. Such is not the case here. ASARCO asserts that the 11 

granting of the variance would not change the emission levels in effect prior to the 12 
variance requested and thus would maintain the status quo. However, ASARCO’s 13 

contention obscures the fact that the existing levels were themselves in violation 14 
of PSAPCA’s Regulation I. The requested variance, far from maintaining the 15 
status quo as envisioned by either Regulation I or SEPA, would maintain the 16 

status quo of an admitted violation. It would permit the continued impact of high 17 

levels of emissions which, cumulatively, would be much greater than that ever 18 
authorized by PSAPCA’s Regulation I.”   19 

  20 

The last sentence in ASARCO includes “the preparation of a proper EIS pursuant to 21 

SEPA.” The judge is clearly not willing to allow SEPA to grandfather in past errors. 22 

 In our case, as in ASARCO, the existing environmental impacts are already in violation of 23 

both SEPA and various regulations, including, but not limited to, the State anti-degradation 24 

standards for groundwater, WAC 173-200-030(2)2, RCW 90.48.520, and the City of Edmonds 25 

 
1 Chuckanut Conservancy v. Wash. State Dep’t of Natural Resources, 156 Wash.App. 274, 232 P.3d 1154 (2010). 
2 WAC 173-200-030(2) The antidegradation policy is as follows: (a) Existing and beneficial uses shall be maintained 
and protected and degradation of groundwater quality that would interfere with or become injurious to beneficial 
uses shall not be allowed. (b) (omitted). (c) Wherever groundwaters are of a higher quality than the criteria 
assigned for said waters, the existing water quality shall be protected, and contaminants that will reduce the 
existing quality thereof shall not be allowed to enter such waters, except in those instances where it can be 
demonstrated to the department’s satisfaction that: (i) An overriding consideration of the public interest will be 
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Comprehensive plan protections from stormwater impacts, including flooding (Comprehensive 1 

plan at p.132-133).3  2 

 3 

2. The second quote4 4 

 I believe the full quote (emphasis added) is: 5 

 Chuckanut’s true argument is that the Strategies do not eliminate all 6 
environmentally adverse impacts on the forest, because logging will continue in 7 

the zones not exempt. Given that the Strategies make no changes to existing uses 8 
except to preserve some tracts from harvest, DNR did not improperly rely on the 9 
existing regulatory and policy framework and the corresponding EISs in its 10 

threshold review. 11 

 12 

 This quote is utterly inapplicable to our situation. We don’t have an existing regulatory 13 

framework upon which to rely, we have some serious gaps. The entity with authority and 14 

obligation to map the wellhead protection area has no land use authority. The entity with land 15 

use authority, the City, thinks it has the authority to redefine the wellhead protection area (which 16 

it does not), but has no regulation protecting it. The City relies on the manual, but the manual 17 

relies on local ordinances. Manual at page 121, 742. Downstream analysis reveals another gap, 18 

as quantitative analysis is not required, but is optional at the request of the City. Those impacted, 19 

however, the downstream property owners, are excluded.  20 

 There were no gaps identified in Chuckanut. The court stated “These statutes, rules and 21 

policies have been subjected to intense environmental review. The corresponding EISs comprise 22 

most of the 10,000-page record in this appeal.” SEPA permits including existing environmental 23 

 
served; and (ii) All contaminants proposed for entry into said groundwaters shall be provided with all known, 
available, and reasonable methods of prevention, control, and treatment prior to entry.  
3 These pages are presented in a perhaps excessively condensed form in my opening brief, p. 22, lines 19-21. 
4 CC transcript 2/3, beginning index 1577. 
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documents, but the City has not done so in our case, and certainly not two EISs comprising 1 

nearly 9000 pages.  2 

 3 

3. The final quote 4 

 The final quote incorporates the concluding remarks before reversing the order for an 5 

EIS. I suspect the reversal was really based on a practical matter, as the opinion notes that “DNR 6 

has no power to preserve the entire forest.” In our case, the City has the power to protect a 7 

municipal drinking water supply, and to avoid flooding my property. Unlike the judge in 8 

Chuckanut, our hearing examiner has no need to stretch the analysis beyond its basic bounds. 9 

 The quoted section includes footnote 53, in which the court did distinguish rather than 10 

overrule the relevant line of cases including King County v. Boundary Review Board for King 11 

County, 122 Wash.2d 648, 663, 860 P.2d 1024 (1993) and Alpine Lakes Protection Society v 12 

Wash. St. Dep’t of Natural Resources, 102 Wash.App 1, 16-17, 979 P.2d 929 (1999).  13 

 14 

4. Summary 15 

 Nothing in Chuckanut supports the City’s failed SEPA efforts in this case, and the cases 16 

cited in the opinion, ASARCO, King County and Alpine Lakes, all support an EIS in our situation. 17 

Unlike Chuckanut, our City already has violations of existing standards, no existing regulatory 18 

framework on which to rely, and no EISs on which to rely. Further, the hearing examiner is not 19 

painted into a corner; the City has full power to correct the errors. Otherwise, an EIS is required.  20 

 21 

B. The Spokane County case 22 
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According to my research, this appears to be good law, with no negative citations and 1 

numerous positive citations, including one as recently as 2022. Spokane County v. E. Wash. 2 

Growth Mgm’t Hearings Board, 176 Wn.App. 555 (2013). The case is directly on point, 3 

involving a non-project proposal with insufficient consideration of environmental impacts related 4 

to a wellhead protection area.  5 

In the Spokane County case, the Court noted that the property in question was near 6 

potable water wells in a CARA with high susceptibility, yet the proposal could allow an on-site 7 

wastewater disposal system that will fail thus resulting in the degradation of the local 8 

environment. In our situation, we also have potable water with a high susceptibility rating, AND 9 

the probability of negative impacts is far greater. Edmonds is not considering something that 10 

could fail and cause degradation, but a city ordinance that guarantees degradation will 11 

occur by deliberately infiltrating untreated stormwater in the wellhead protection area. See 12 

exhibits 22 and 23. Our situation is made worse by existing City plans, from the housing 13 

commission recommendations to the CPF plan for additional tire crumb fields at Old Woodway 14 

HS, that assure degradation will accelerate. 15 

The Spokane opinion scolds the County for formulaic language postponing 16 

environmental analysis to the project review stage and assuming compliance with applicable 17 

standards. Again, here, our situation is even worse. Edmonds has failed to adopt any ordinance 18 

protecting either wellhead protection areas or CARA’s. Regarding Edmonds codes, both the 19 

Robinson Noble geotech and the PGG geotech indicate that Edmonds codes are inadequate to 20 

protect the aquifer from stormwater contamination. Exhibit 23. Regarding the stormwater 21 
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manual, it states, repeatedly, that it does not protect wellhead protection areas and that local 1 

jurisdictions must step up. Manual at 121, 742.5  2 

Finally, I presented evidence that SEPA review at the project level does not occur in 3 

Edmonds. Please recall the discussion regarding drainage issues and Woodway Court II. Exhibit 4 

6. 5 

 The Spokane County case is good law, and our need for an EIS is even greater. 6 

 7 

C. Baseline 8 

 In SEPA, the term “baseline” refers to the condition of the environment, not to changes in 9 

the text of a periodic legislative update. I find it really annoying that the City is attempting to use 10 

a term that relates to the condition of the environment to defend against their utter failure to 11 

consider changes to the environment in their SEPA process.  12 

 Has the wellhead protection area delineation changed since the last update? Yes. 13 

 Has Southwest Edmonds basin A become saturated since the last update? Yes. 14 

 SEPA may not require the City to fix these issues, but it does require the City to address 15 

them. Because the impacts are probable, significant, and adverse, an EIS is required. The 16 

Chuckanut opinion states “the scope of the review is broad and the search for significant 17 

environmental impacts must be considered in light of the public policy of SEPA”. Frankly, it is 18 

inconsistent with the policies and procedures of SEPA to limit threshold determinations of 19 

periodic legislative updates to merely review of specific code provisions. See Seattle checklist, 20 

 
5 The City’s attempted testimony on this point did not demonstrate any protection for wellhead 

protection areas, but did demonstrate that staff was not familiar with either the presumptive 

approach, the demonstrative approach, or AKART. 
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Exhibit 5. Edmonds has adopted both the policies of RCW 43.21C6 and the City of Edmonds 1 

Comprehensive Plan7 as part of its SEPA code. ECDC 20.15A.230. It is time to “search for 2 

environmental impacts” in light of those policies. 3 

The erroneous approach used by the City, and rejected years ago in the King County case, 4 

would prevent evaluation of significant adverse environmental impacts based upon, among other 5 

things, any of the following: changes in science (PFAS), changes in the environment (failed 6 

infiltration, changes in the designation of a wellhead protection area), and changes and/or non-7 

compliance with other environmental rules or laws (groundwater quality standards, 8 

comprehensive plan policies). WAC 197-11-060, particularly subsection (4), contemplates 9 

review of impacts both within and outside the jurisdiction, including long-term and short-term. 10 

In fact, “impacts shall include those that are likely to arise or exist over the lifetime of the 11 

proposal or, depending on the particular proposal, longer.” WAC 197-11-060(4)(c). Subsection 12 

(d) adds in direct or indirect impacts. 13 

 14 

III. Appeal Issue regarding discharge from PGPS, removal of “hard”  15 

 I believe supplemental briefing was also encouraged on this issue, with inclusion of rules 16 

of statutory interpretation. To the extent practicable, citations are to SEPA cases. 17 

 The issue was probably more comprehensively discussed in my comments on the revised 18 

DNS, than in the briefing since. See City Exhibit E1, pages 1-3 of 4.  19 

 
6 Relevant policies include, but are not limited to: RCW 43.21C.010(2) “to promote efforts which will prevent or 
eliminate damage to the environment”; RCW 43.21C.020(2)(a) “fulfill the responsibilities of each generation as 
trustee of the environment for succeeding generations”; RCW 43.21C.020(2)(b) “assure for all people of 
Washington safe, healthful, . . . surroundings”; RCW 43.21C.020(2)(c) “attain the widest range of beneficial uses of 
the environment without degredation, risk to health or safety, or other undesirable and unintended 
consequences.”  
7 Comprehensive Plan at 132-133. 
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In exhibit E1, I identified first the checklist responses to item 3b, Ground Water, as 1 

clearly erroneous for failure to mention this change, and for claiming that water and waste 2 

materials will not be discharged to groundwater under the proposal. “Contaminated and 3 

untreated water from pollution generating pervious surfaces may be discharged to ground 4 

water if this proposal is adopted as presented.” (emphasis in original).  5 

I also cited related errors in the checklist including: all items in 3c Water runoff 6 

(including stormwater), item 3d Proposed measures to reduce or control surface, ground, and 7 

runoff water, and drainage pattern impacts, item 7a regarding environmental health hazards from 8 

toxics, item 8 regarding land and shoreline uses (especially item 8h regarding critical areas 9 

which include CARA’s and WHPA’s), and item 12 relating to recreation (fishing). I added the 10 

following related errors from the non-project portion of the checklist where the change is never 11 

mentioned but should have been: responses to question 1 (includes increasing discharge to 12 

water), question 2 (effect on plants, animals, fish and marine life), question 4 (effect on 13 

environmentally sensitive areas), question 5 (land and shoreline use) and 7 (conflicts with local 14 

state or federal laws or requirements for the protection of the environment). 15 

My comment summary concludes with a policy remark that this change is a step back for 16 

a community that would like to improve its handling of stormwater for the benefit of the 17 

environment.  18 

Both parties are agreed that the 2019 manual did not make a substantive change to this 19 

provision, so the change is not required by the 2019 update. Staff just wants to make the change.  20 

Please recall the removal of the following language from Exhibit 24 is now explained: 21 

“City provisions . . . can not be less stringent than previous version (without Ecology approval).” 22 

The change is substantive, and a step backward. The minutes of the Council meetings reflect this 23 
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change also. Appellant exhibits 10, 11, and 12. Because the City is in violation of State 1 

groundwater standards, Ecology would be unlikely to approve this change. 2 

Regarding code interpretation, “we interpret local ordinances the same as statutes.” 3 

Sleasman v. City of Lacy, 159 Wn.2d 639, 643, 151 P.3d 990 (2007). Absent ambiguity, there is 4 

no need for agencies expertise in construing a statute. McTavish v. Bellevue, 89 Wn.App. 561, 5 

564 (1998). The inquiry is finished, and no interpretation is required. In Columbia Riverkeepers, 6 

the Court simply ended the inquiry with “We reverse this holding. There is no ambiguity in the 7 

regulation . . .” Columbia Riverkeepers v. Port of Vancouver USA, 188 Wn.2d 80, 96, 392 P.3d 8 

1025 (2017). 9 

As noted by the hearing examiner, the proposed change is substantive regarding my 10 

rights regardless of what the Stormwater staffer was or was not doing during his four years with 11 

the City. For example, if the City’s newly announced playground project at Sherwood 12 

Elementary plans to use a tire crumb mulch, I could challenge it under this code provision (the 13 

playground is a few hundred feet from Deer Creek). Under the proposal, I could not challenge 14 

the project. The same would be true of a similar change to the playground at Hickman park, 15 

though in that case I would be protecting both my own property and Deer Creek.  16 

The proposed change is a substantive change, and requires SEPA review, and an EIS, and 17 

Ecology approval.  18 

 19 

IV. Closing 20 

According to the City brief, page 16, “SEPA demands a “thoughtful decision-making 21 

process” where government agencies “conscientiously and systematically consider 22 

environmental values and consequences.”  In the case of a periodic stormwater code update, the 23 



 

10 
 

City should be extra thoughtful, conscientious, and systematic given that adverse impacts could 1 

be enormous and permanent.  2 

 3 

A. Process Issues. 4 

It appears that process errors are still conceded.  5 

SEPA was not integrated with the proposal, but was treated as “a separate process”. 6 

Exhibit 11, p. 12. This violates WAC 197-11-055(1), -030(2)(e), -650(2).  7 

According to the City timeline, response brief at 9-10, the SEPA was provided for agency 8 

review August 24, the public hearing was September 21, but the DNS was dated September 22. 9 

This violates WAC 197-11-230 which requires SEPA before public and agency review. 10 

I first looked at the incorrect legal standard issue as a violation of the prohibition against 11 

simply weighing the beneficial aspects of the proposal against the adverse impacts. WAC 197-12 

11-330(5).  13 

It has become clear that the City also added a much greater error by limiting SEPA 14 

review of the periodic stormwater code update to just the text changes. This is briefed above 15 

under the “benchmark” issue, but the short story is that benchmark refers to the status of the 16 

environment. The search for significant adverse environmental impacts of the periodic 17 

stormwater code update is described by the King County line of cases, and the broad policies of 18 

the City SEPA code, and the State SEPA statute and regulations. 19 

Another process error conceded was the failure to consider mitigation required by 20 

development regulations, comprehensive plans, or other existing environmental laws as required 21 

by WAC 197-11-330(1)(c). As with the prior error, this also became substantive. Testimony 22 

indicates that mitigation was not considered as part of the threshold determination. Had it been, 23 
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mitigation would be required to comply with the anti-degradation WAC 173-200-030(2) 1 

regarding groundwater quality (also recommended in the manual at 139) and to comply with the 2 

Comprehensive Plan protections at pages 132-133. 3 

Another process error was the “done deal” approach. WAC 197-11-055(2)(c) requires 4 

appropriate consideration of environmental information before the agency commits to a 5 

particular course of action. As presumably became clear at the hearing, the City remains   6 

committed to this exact proposal. The minutes of 9/21/2021, Exhibit 10, p.10, indicate that the 7 

public felt even then that it was already too late to make changes. This is not exactly describing 8 

the proposal in ways that encourage considering and comparing alternatives as required by WAC 9 

197-11-060(3)(iii).  10 

(The minutes of Exhibit 10, p.14, before the hearing has even opened to the public, show 11 

one of the comments by Mr. Williams urging council to move ahead, and though I have not yet 12 

been able to review the video the City is attempting to submit, I do have some photo’s of a 13 

closed captioned video. My photo’s include ones I have casually labeled “as soon as we can”, 14 

“justified”, “important enough to move forward”, “can’t see waiting to do these”, “hate to see a 15 

slow down”, and “then outreach”, and I request permission to submit the photo’s if those 16 

remarks are not on the video.)   17 

Another process error identified was the failure to base the decision on adequate 18 

information as required by WAC 197-11-335. Like some other errors, this error has substantive 19 

implications. Both City staff conceded insufficient information on at least one issue. Issuing a 20 

DNS is not an option provided by WAC 197-11-080 for dealing with insufficient information. 21 
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The City also failed to involve the public early in the process, in violation of 197-11-1 

030(d) and (e). Staff and committee were involved 7/13, full council 7/20, commerce on 8/14, 2 

and the public not until it was “too late”, on short notice on 9/21.   3 

The City also failed to provide SEPA to the decisionmakers, and perhaps has not yet done 4 

so. Presumably, the plan is still to hit them with it when asking for final approval. That does not 5 

conform to the requirement of WAC 197-11-030(2) that the City shall to the fullest extent 6 

possible (b) find ways to make SEPA more useful to decision makers and the public. (emphasis 7 

added). 8 

 There was improper review under WAC 197-11-330(a)(i) and WAC 197-11-330(3). Like 9 

some other errors, this has substantive implications. It appears to result both from the 10 

inappropriate narrowing of review to just the “text,” as discussed repeatedly above, but also from 11 

the SEPA responsible official thinking that section (3) is optional (p. 10 and p. 13 of 12 

declaration). On page 15, inadequate information is mentioned in connection with quantitative 13 

effects. 14 

It seems to be assumed that the proposal adequately protects the wellhead protection area. 15 

P. 14, p. 18. As we know, despite being asked, the City has not cited any part of the proposal or 16 

any other City regulation that protects the wellhead protection area. I have cited two places from 17 

manual the where Ecology expressly states they rely on local codes to protect wellhead 18 

protection areas, page 123 and 742.  19 

There is so much good content that would be considered if the City properly reviewed the 20 

periodic update of the stormwater code under these sections. See opening brief at 12-13. 21 

  22 

B. “Hard” 23 
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 This is mentioned above. I will just repeat here that I wish to retain my protections under 1 

the old code until the effect of allowing contaminants to be discharged to groundwater has been 2 

properly evaluated, and mitigation to comply with the anti-degradation WAC and the City 3 

Comprehensive plan has been considered. 4 

 5 

C. Effects on drinking water supply. 6 

 As noted above, the gap has not yet been closed between the City’s misperception that 7 

the manual protects drinking water, and the reality that the manual places that burden on local 8 

ordinances. On page 139, the manual expressly recommends that local governments require an 9 

off-site analysis report evaluating and mitigating violations of ground water standards in a 10 

wellhead protection area. 11 

 12 

D. Violations of law. 13 

Without waiving other violations, I have focused herein on the violation of the anti-14 

degradation WAC and the City Comprehensive plan. 15 

Anti-degradation WAC. At the hearing, the stormwater staff member admitted that he 16 

was unfamiliar with the anti-degradation WAC, and has not conducted any water quality 17 

sampling needed to comply with the standard. The manual states that compliance with the 18 

manual does not excuse violations of water quality standards, including the anti-degradation 19 

WAC. P. 61. 20 

 Comprehensive Plan. The City of Edmonds has an adopted Comprehensive plan that 21 

expresses a stormwater policy of protecting residents from flooding and property damage. It also 22 

speaks of preserving and enhancing critical areas, and complying with laws. p. 132-133. 23 
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  1 

E. Flooding my property.  2 

 At the hearing we reviewed maps several maps showing that my basin receives 3 

groundwater from the Edmonds-Way basin. Exhibit 18, 31.  4 

We also saw a topographic map indicating that my property is indeed surrounded by hills. 5 

Exhibit 33. I testified to both the saturation incident during Woodway Court II construction, and 6 

to the fact that my property no longer infiltrates adequately.  7 

I should have objected to the speculation regarding whether the lack of infiltration was 8 

due to climate change or development, but I expect protection under both SEPA and the 9 

comprehensive plan either way. At least the redirect was useful in confirming that my property is 10 

in the bottom of the basin, and that there are no surface streams to carry stormwater away. 11 

Because the City does not require a downstream quantitative analysis, I need an 12 

evaluation under SEPA, including a review of alternatives and mitigation.    13 

 14 

 15 

V. Summary 16 

 The City has avoided proper SEPA review. The requirements, however, call for adequate 17 

information, and thoughtful decision making.  18 

 The City is entitled only to such deference as is due, and in this case, that is not much. 19 

The City did not provide any expert testimony, and had clearly made some inaccurate 20 

assumptions. Even at the very end of redirect, the City was still learning the apparently “new” 21 

information that I live at the bottom of a basin with no surface stream to drain to the Sound. (I 22 

hope I did not fail to mention that previously).  23 
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The City’s regulatory framework is not sufficient to support a DNS, and lacks both 1 

protection for the wellhead protection area, and a downstream quantitative analysis requirement. 2 

 I have met the burden of showing the City failed to establish prima facie compliance with 3 

SEPA, and I have demonstrated that the “benchmark” error may not be used to avoid SEPA 4 

evaluation. Both the written testimony, and testimony at the hearing, confirm that there was not 5 

sufficient information to evaluate probable significant adverse environmental impacts. There has 6 

been no credible argument that the impacts identified, contamination of a drinking water source 7 

and flooding of my property, are not probable significant adverse environmental impacts of the 8 

proposed stormwater update that must be evaluated and mitigated under SEPA. 9 

 The DNS must be invalidated. An EIS is required. 10 

 11 

 12 


